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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

24th Meeting, 2018 (Session 5) 
 

Tuesday 25 September 2018 
 
The Committee will meet at 10.00 am in the James Clerk Maxwell Room (CR4). 
 
1. Health and Care (Staffing) (Scotland) Bill : The Committee will take evidence 

on the Bill at Stage 1 from— 
 

Gordon Paterson, Chief Inspector Adult Services, Care Inspectorate; 
 
Phillip Gillespie, Director of Development and Innovation, Scottish Social 
Services Council; 
 
Ann Gow, Director of Nursing, Midwifery and Allied Health Professionals, 
Healthcare Improvement Scotland; 
 
Joy Atterbury, Member of the Health and Medical Law Sub-Committee, 
Law Society of Scotland; 
 

and then from— 
 

Karen Wilson, Director of Nursing, Midwifery and Allied Health 
Professions, NHS Education for Scotland; 
 
Joyce Thompson, Chair of the British Dietetic Association Scotland Board, 
and Dietetic Consultant in Public Health Nutrition, NHS Tayside; 
 
Dr Tony Axon, National Officer Scotland, The Society and College of 
Radiographers; 
 
Tracey Dalling, Regional Organiser - Local Government Scotland, 
UNISON Scotland. 
 

2. European Union (Withdrawal) Act 2018: The Committee will consider a 
proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposal— 
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The Tobacco Products and Nicotine Inhaling Products (Amendment) (EU 
Exit) Regulations 2018 
 

3. Health and Care (Staffing) (Scotland) Bill  (in private): The Committee will 
consider the evidence heard earlier in the meeting. 

 
 

David Cullum 
Clerk to the Health and Sport Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5210 

Email: david.cullum@parliament.scot 
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL 

SUBMISSION FROM Care Inspectorate and Scottish Social Services Council 

Introduction 

The Care Inspectorate and the Scottish Social Services Council welcome the opportunity to 
respond to the Committee’s call for evidence on the Health and Care (Staffing) (Scotland) 
Bill. As set out in our response, we welcome the Bill’s emphasis on collaborative working 
and, as partner bodies with a continued commitment to joint working, are happy to provide 
a response in keeping with this approach.  

The Care Inspectorate 

The Care Inspectorate is the official body responsible for inspecting standards of care in 
Scotland. That means it regulates and inspects care services to make sure they meet the 
right standards and helps them improve if needed. It also carries out joint inspections with 
other scrutiny bodies to check how well different organisations in local areas are working to 
support adults and children. We help ensure social work, including criminal justice social 
work, meets high standards.   

Across all the Care Inspectorate’s work, it provides independent assurance and protection 
for people who experience care, their families and carers and the wider public. In addition, it 
plays a significant role in supporting improvements in the quality of care, and reducing 
health and social inequalities, in Scotland. As the scrutiny and improvement body for social 
care and social work, it has a strong interest in this area and is happy to provide a 
professional perspective drawn on evidence held. It regulates, inspects and supports 
improvement in a wide range of care services for children, adults and older people, and 
also works with all local authorities, community planning partnerships, health and social 
care partnerships, and with community justice partners.  

The Scottish Social Services Council 

The Scottish Social Services Council (SSSC) is the regulator for the social service 
workforce in Scotland. Its work means the people of Scotland can count on social services 
being provided by a trusted, skilled and confident workforce. It protects the public by 
registering social service workers, setting standards for their practice, conduct, training and 
education and by supporting their professional development. Where people fall below the 
standards of practice and conduct it can investigate and take action.   

The Scottish social service sector employs approximately 200,000 workers, or one in 13 
people employed in Scotland. 

1. Do you think the Bill will achieve its policy objectives?

We believe that the Bill will achieve its policy objectives. We particularly welcome the Bill’s 
focus on collaborative working and provision for appropriate staffing methodologies and 
tools to be developed in collaboration with the care sector. The Care Inspectorate and the 
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SSSC welcome the opportunity to continue working together to ensure services and 
partnerships are supported to implement the legislation effectively and, in turn, provide 
assurance that appropriate staffing is in place to enable the provision of safe and high 
quality care.  

We welcome the initial focus on adult social care and the announcement that the policy 
intent at this time relates to care homes for older people. Very careful consideration and 
account of staffing expectations and policy drivers in other sectors will be required ahead of 
any further extension of the provisions.  

We also welcome provision in the Bill to reflect and strengthen existing regulatory 
arrangements around staffing in the social care sector. This will help support continued 
progress towards a social care scrutiny system that evaluates outcomes, rather than inputs, 
and reflects the intention to ensure a non-prescriptive approach to staffing which delivers 
high-quality, person-led, context-specific care. This supports an approach that challenges 
service providers to continually improve, working collaboratively to support them, and 
holding them to account where this does not happen. 

2. What are the key strengths of the Bill?

We welcome the guiding principles for health and care staffing, as drafted, and believe 
these align with key aspects of the new Health and Social Care Standards, such as a focus 
on dignity, rights, wellbeing and inclusion. We particularly welcome, in section 10, the 
wording which creates a new provision in the Public Services Reform (Scotland) Act 2010, 
namely new section 82A(5)(h) which highlights the need to take a range of factors into 
account, including the Health and Social Care Standards and staffing levels.  

We also welcome a common set of principles across health and social care services; this 
will support high-quality experiences for people regardless of setting, but reflect the 
differences in staffing arrangements, skill mix, function, and governance of these sectors. 

We welcome provision for the Care Inspectorate to work in collaboration with the care 
sector to develop appropriate staffing methods. We think this could be best achieved by the 
Care Inspectorate working closely with the SSSC and the stakeholders listed in the Bill, as 
well as people who experience care and support, and their carers. This process is a key 
part of ensuring these resources reflect the unique demands and pressures on social care. 
It also reflects the diverse nature of a sector that includes thousands of employees. The 
sector has a track record of developing resources collaboratively, including the 
development of national safer recruitment guidance for social care in 2017.  

We think it is important to ensure that a range of stakeholders are invited to contribute to 
the development of the tools, including frontline workers. We welcome the Committee’s 
intention to hold an informal evidence session with healthcare workers in September. We 
note that the Committee has held similar sessions as part of previous inquiries and that 
these sessions can provide a range of useful insights. The Committee may wish to consider 
holding a similar session for care home staff, as they may be able to provide a different 
perspective on the potential development and use of these tools. 

It is significant, and welcome, that the Bill, as drafted, reflects and strengthens the existing 
regulatory arrangements around staffing in the social care sector, including the regulatory 
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arrangements for the care sector and the Social Care and Social Work Improvement 
Scotland (Requirements for Care Services) Regulations 2011 which previously placed 
duties on providers about staffing numbers and skills mix (but did not identify staffing 
methods or tools for specific settings). The current arrangements for providing scrutiny of 
social care provision are well-established and so we are pleased to see that the Bill is 
consistent with these.  

The enhancements to the existing arrangements are therefore welcome: they strengthen 
arrangements by placing them in primary legislation, they provide for a common set of 
principles across a wide range of health and social care, and they create the conditions for 
more guidance, established methods, and consistency which, implemented correctly, will 
lead to improved outcomes for people experiencing care and support. 

We would expect care providers who use existing workforce planning approaches to 
continue those where they lead to positive experiences and outcomes for people, and 
where they are consistent with the staffing methods to be developed. However, we note 
that, even with the best workforce tools and planning, it is the provider’s responsibility to 
ensure the right staffing mix to deliver good quality outcomes and experiences. Within the 
context of the new Health and Social Care Standards and regulatory requirements, we 
would expect regular review of an individual’s needs and as such we would therefore 
expect a review of staffing levels required. 

We recognise that there are some adult care services whose models of care are reliant on 
unpaid, family-style shared living arrangements. We welcome the flexibility in the Bill which 
would allow these voluntary and values-based approaches to flourish where they lead to 
positive outcomes for people experiencing care and support.   

3. What are the key weaknesses of the Bill?

We note that the documentation accompanying the draft Bill refers to both “care home 
settings for adults” and “care homes for older people” in relation to initial application of the 
proposed provisions. Given the different categories of Care Inspectorate registration for 
care services, clarification on this matter would help avoid any further confusion, and we 
recommend that the approaches should extend to care homes for older people initially. This 
helpfully aligns with collaborative work that is already underway to build on the Indicator of 
Relevant Need (iORN) and to develop a national dependency tool for Care Homes for Older 
People. However, although outside the initial scope of the Bill, there is a need for continued 
consideration of future staffing needs in other sectors, including services for children and 
young people.  

4. What differences, not covered above, might the Bill make? (for example: will the
Bill have any unintended consequences, will it ensure that staffing levels are safe,
does the Bill take account of health and social care integration, how are 'safe and
high-quality' assured/guaranteed by the Bill?)

It is important that implementation of the Bill is strategically aligned to other policy drivers 
and initiatives across the sector, including: 

 Part 2 of the National Health and Social Care Workforce Plan

 health and social care integration
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 the expansion of the SSSC register to new worker groups

 the Care Inspectorate’s new scrutiny models

 reform of adult social care.

There are broader issues about recruitment and retention that need to be considered in the 
context of the Bill. Workforce tools will not support good care if there are insufficient people 
suitable for working in care. The Care Inspectorate and SSSC collect and publish data 
around staffing and vacancies in care services, as well as challenges reported by care 
services in recruiting staff. We are working in partnership to develop joint data publications 
to inform local and national policy, and working across the integrated health and social care 
sector to support a whole system approach to understanding national workforce challenges. 

The SSSC and Care Inspectorate are working towards implementing many of the 
recommendations in the National Health and Social Care Workforce Plan, including Part 2. 
For example, recommendation 6 outlines the need to develop proposals for enhanced 
career pathways and progression within social care and specifically within the context of 
developing multidisciplinary, integrated workforce environment. There is a need to align the 
Act with this and the other recommendations in the plan. 

We also note the need to consider implications of the Bill in the context of increased use of 
multi-disciplinary teams, including as such teams are increasingly built around the needs of 
individuals rather than specific services. We believe this is an issue that can be addressed 
in the development of tools and the implementation of the Bill and subsequent guidance. 

Implementation of the Bill will also align with the roll-out of new scrutiny models which 
reflect the new Health and Social Care Standards. These set out what people should 
experience from care, including in relation to staffing, and for service providers and 
commissioners to deliver care in a way which is consistent with these standards. These 
new scrutiny models will be able to help assess the effectiveness of staffing in care 
settings.  

Increasingly social care, through the lens of the new standards, needs to concern itself with 
supporting better lives for citizens.  This means that as we develop staffing tools in social 
care, we will need to look beyond what is needed to provide basic personal care.  Social 
care staff and staffing levels should be able to support people to be socially included, 
connected to their communities, enjoy good personal outcomes, and achieve their goals, 
wishes and ambition. These expectations are all set out clearly in the Health and Social 
Care Standards.  
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM HEALTHCARE IMPROVEMENT SCOTLAND 

Introduction 

Healthcare Improvement Scotland (HIS) welcomes the Health and Care staffing Bill as a 

key driver to support the delivery of safe and high quality care for patients, service users 

and staff within the health and social care system. 

We welcome the pivotal role given to HIS in developing and monitoring the common staffing 

method. This aligns with our work with nursing and midwifery in Excellence in Care, with 

health boards and IJBs through the Quality of Care reviews, and will support the staffing 

elements of developing a quality management approach for Scotland.  

The Excellence in Care programme will provide care assurance and an opportunity for 

improvement planning at ward/team, hospital, IJB/health board and National level. In 

parallel the programme will increase capacity and capability for improvement within nursing. 

HIS has been commissioned by the Scottish Government to develop nursing/midwifery 

specific quality measures for the programme.  We support the proposed alignment of 

Excellence in Care with implementation of the Bill and believe that this will provide positive 

benefits for staff and the service in supporting data driven improvement.   

Inclusion of Healthcare Improvement Scotland on the face of the Bill 

The Bill’s Policy Memorandum includes a number of references to the role of HIS and in 

particular, responsibility for the development of future staffing tools for healthcare settings.  

The Financial Memorandum details the transfer of resource to support this.  This role is not, 

however, currently reflected in the Bill itself.  The Bill provides for the Care Inspectorate to 

develop a staffing method and tools for use in care services and while this is not necessary 

for HIS to undertake the equivalent role for health, we believe that HIS should also be on 

the face of the Bill.  This would ensure that the roles of HIS and the Care Inspectorate are 

mirrored and are equally visible, in order to support implementation and achievement of the 

policy objectives. 

In addition, our response to question 3 below highlights a potential further legislative 

provision to support achievement of the policy objectives of the Bill, in relation to HIS’ ability 

to access data related to the delivery and quality of care.   

Question 1: Do you think the Bill will achieve its policy objectives? 

Healthcare Improvement Scotland is supportive of the policy intention of the Bill – ‘to enable 

a rigorous, evidence-based approach to decision making relating to staffing requirements 

that ensures safe and effective staffing, takes account of service users’ health and care 
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needs and professional judgment, and promotes a safe environment for service users and 

staff’.   

We also welcome the intention to support a consistent approach across health and social 

care settings.     

We understand that the legislation will be supported by detailed guidance from Scottish 

Government on the use of tools and the common staffing method, and we believe that the 

success of the Bill in enabling this approach will rest on the detail of its implementation.   

The Policy Memorandum states that ‘the frequency and application of the tools and 

methodology is dependent on the clinical area and service type’ and we believe this 

flexibility is important.   

It is also important that flexibility around the tools themselves is built in.  We welcome that 

the Bill accommodates the development of new speciality specific staffing tools in the future 

but consideration should also be given to the review of existing tools to ensure that they 

continue to be fit for purpose. 

Question 2: What are the key strengths of: 

o Part 2 of the Bill?

We welcome the duty on the NHS to ensure appropriate staffing for both the health and 

wellbeing of staff and the provision of high quality care.  

We welcome the triangulated approach as set out in the Bill, bringing together staffing tools, 

professional judgment and other measures of the quality of care.  The Bill requires that the 

health board or agency must take these into account; the key question in the effectiveness 

of the approach is the ‘so what’ i.e. have the right decisions been made and how is this 

evidenced?  The boards’ governance (including escalation) processes around this work are 

of central importance.   

We welcome and support the inclusion of the training and consultation and adequate time 

for using the tools for staff in the bill. This will strengthen the approach. Further detail in the 

guidance will be useful re the frequency of training and specific staff who will require to be 

trained. Further guidance on arrangements to seek staff views will also be useful. 

The Bill also includes a requirement for annual reporting to Scottish Government on how it 

has carried out the staffing duties and we welcome the flexibility of how this is published i.e. 

that it can be undertaken within existing processes.  However, annual reporting entails an 

inevitable ‘time lag’ and, as noted above, internal processes for escalation of issues and 

supporting governance will need to be in place. We therefore welcome the proposed 

alignment of Excellence in Care and the legislation to provide an ongoing system for 

monitoring and assurance of safe staffing in nursing and midwifery.  
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The Bill states that the health board or agency must take into account ‘any assessment by 

HIS…of the quality of health care which it provides’.  Healthcare Improvement Scotland’s 

Quality of Care Approach outlines the inspection and review frameworks we use to provide 

external assurance of the quality of healthcare provided in Scotland. The approach has 

three components, one of which is a Quality Framework which has been designed to be 

used both by healthcare providers for internal self-evaluation and reflection, and by HIS as 

the basis of all of the inspection and review work that it carries out. Boards should be 

monitoring themselves in respect of statutory requirements and assuring their own boards 

that they are compliant.  This will further support the NHS in providing and seeking internal 

assurance for safe staffing within boards while HIS will have a role in providing transparent 

external assurance.  

All reviews and inspections will consider indicators within the outcomes and impact portion 

of the framework which includes key organisational outcomes (including fulfilment of 

statutory responsibilities), impact on people experiencing services and impact on staff.  

Where we identify any issues or areas of concern the ‘safe, effective and person-centred 

care delivery’ and ‘workforce management and support’ quality indicators will be used to 

probe more deeply to identify any underlying causal factors. If we identify areas for 

improvement or risks associated with staffing through our inspection and review work these 

will be followed up with the individual organisations.  

o Part 3 of the Bill?

We welcome the approach for care services and the additional legislative support for the 

wellbeing, health and safety of service users within the care sector. 

As teams develop within the integrated health and social care space, we welcome the 

provision for HIS to collaborate with the Care Inspectorate and to support the future 

development, if necessary, of multi-disciplinary staffing methods for this sector. 

Question 3: What are the key weaknesses of: 

o Part 2 of the Bill?

While the Policy Memorandum acknowledges existing staff governance processes, to 

enable staff to raise concerns in relation to staffing levels, it is not explicit regarding other 

governance routes, referring only to the use of ‘existing governance structures’ to support 

escalation of identified risk etc. 

Section 121A states that it is the duty of every health board and agency to ensure that at all 

times staff are suitably qualified and competent and work in appropriate numbers. At 

present the common staffing methods and tools in the main provide an indication of nursing 

establishment i.e. the numbers on a roster to safely provide a service. The common staffing 

method currently does not provide guidance for the dynamic day to day management, 
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rostering and deployment of staff in the system. This is a weakness of the staffing methods 

currently. Further guidance would be needed to ensure both establishment and deployment 

of staff supports the principles in the bill.  

Section 121C of the Bill prescribes the types of health care required to apply the common 

staffing method and specifies the following employees – registered nurses, registered 

midwives and medical practitioners.  It is important that the wider workforce involved in 

delivery of care (e.g. healthcare support workers) is recognised.  The Bill notes that these 

employees include ‘other persons providing care and acting under the supervision of…the 

registered nurse, registered midwife or medical practitioner’.  It is important that the 

workforce tools include these groupings and we welcome the intention that future tools may 

take a more multi-disciplinary / multi-agency approach rather than applying to single staff 

groups.   

The shifting balance of care, service redesign and resulting need for a flexible workforce 

and multidisciplinary teams means that it is essential that the common staffing method 

takes this context into account. 

As stated, HIS welcomes the role outlined in the Policy Memorandum and the alignment 

with Excellence in Care.  However at present HIS does not have full rights of access to the 

IT systems supporting the Excellence in Care programme, workforce systems or locally and 

national held data sets, which provide data on the quality of care or the training, numbers 

and deployment of staff.  Providing for this access would support HIS’ role as an 

independent body providing assurance and improvement across the system. 
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL 

SUBMISSION FROM Law Society of Scotland 

Introduction 

The Law Society of Scotland is the professional body for over 11,000 Scottish solicitors.  

With our overarching objective of leading legal excellence, we strive to excel and to be a 

world-class professional body, understanding and serving the needs of our members and 

the public.  We set and uphold standards to ensure the provision of excellent legal services 

and ensure the public can have confidence in Scotland’s solicitor profession. 

We have a statutory duty to work in the public interest, a duty which we are strongly 

committed to achieving through our work to promote a strong, varied and effective solicitor 

profession working in the interests of the public and protecting and promoting the rule of 

law. We seek to influence the creation of a fairer and more just society through our active 

engagement with the Scottish and United Kingdom Governments, Parliaments, wider 

stakeholders and our membership.    

The Society’s Health and Medical Law Sub-committee welcomes the opportunity to 

consider and respond to the Health and Sport Committee’s call for written evidence on the 

Health and Care (Staffing) (Scotland) Bill. 

Comments 

1. Do you think the Bill will achieve its policy objectives?

The main aim is to provide a statutory basis for appropriate staffing in health and care 

settings. The Bill consists of guiding principles for duties imposed on health and care 

services in respect of staffing. The guiding principles are unobjectionable, but so general 

and multi- factorial as to leave plenty of scope for subjective judgment and the inevitable 

juggling of competing priorities. They do not of themselves pave the way to obvious staffing 

decisions, nor are they intended to do so, and it would be difficult to challenge a staffing 

decision of a health or care service provider on the basis of these. 

The duties to ensure the provision of staff are likewise couched in general terms such as 

“appropriate” and “suitably qualified” with broad undefined aims such as “high quality health 

care”. 
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The principles and duties are used to set the scene for the real point of the Bill which is the 

requirement that the Bill imposes on Health Boards and care service providers to follow 

particular staffing methods that are to be prescribed in regulations by the Scottish Ministers. 

All detail on how to achieve “appropriate staffing” will be in these regulations. These staffing 

methods will in turn require the use of “tools”, such as a “staffing level tool” and a 

“professional judgement tool”. The Scottish Ministers are also to prescribe the frequency at 

which such tools are to be used.  

Another reason given for the statutory approach was to “embed” these tools in practice.  

However, as it is claimed in the Policy Memorandum that such tools are already currently in 

use in some quarters, but used inconsistently, it would be helpful to engage and persuade 

users through direct communication and education about the deployment and value of the 

tools. Otherwise there is a danger of users simply paying lip service to statutory 

requirements. 

It is difficult to assess from the face of the Bill whether the main policy objective of 

appropriate staffing will be met, as the Bill is largely a vehicle for more legislation to come. 

2. What are the key strengths of Part 2 of the Bill?

The principles and duties laid down are unexceptional and could have been accommodated 

in guidance. The real essence of the Bill is the power to impose the regulations on staffing 

methods. The policy memorandum refers to a “rigorous, evidence-based approach” to 

staffing requirements and the tools are being or have been developed with this in mind. 

The Memorandum notes that there is “currently a suite of 11 specialty- specific staffing 

tools” available. 

It is laudable to introduce consistency and scientific rigour into workforce planning, if 

possible. The success of the Bill relies on the quality of the tools and their ability to deliver a 

favourable outcome. This cannot be evaluated from the Bill.  

3. What are the key weaknesses of Part 2 of the Bill?

The staffing tools are presumably based on underlying judgements and criteria about the 

use of finite resources, levels of risk and ranking of competing priorities which are not set 

out in the Bill. Competing priorities will differ between Health Board areas and the tool kit 
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will have to be sufficiently flexible to deal with the different staffing needs of, for example, 

Greater Glasgow and Clyde and Western Isles Health Board.  Transparency requires that 

the underlying judgements and criteria are available for examination and debate. 

 

4. What differences, not covered above, might the Bill make? (for example: will 

the Bill have any unintended consequences, will it ensure that staffing levels 

are safe, does the Bill take account of health and social integration, how are 

“safe and high quality” assured/guaranteed by the Bill?) 

The Bill stands or falls by the efficacy and robustness of the tools that are to be imposed as 

a consequence of the powers set out in it. There is a danger of inflexibility if the tools 

cannot adapt to changing or unusual circumstances, or if underlying assumptions are 

invalid. Safety and quality cannot be guaranteed by adherence to a formula. 

 

Collecting and collating the necessary information to operate the tools could be a 

bureaucratic burden on frontline staff. 

 

The Bill does not particularly take account of integration of health and social care except 

that both areas have separately imposed on them a similar list of principles and duties in 

regard to staffing. 

 

 

 

 

 

 

For further information, please contact: 

Brian Simpson 

Policy Team 

Law Society of Scotland 

DD: 0131 476 8184 

marinasinclair-chin@lawscot.org.uk 
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM NHS EDUCATION FOR SCOTLAND 

  

1.  Do you think the Bill will achieve its policy objectives? 
 
Yes, in part 
 
This is an important contributing area of work to support high quality health and care 
services and patient and staff safety. Provides summary of key duties, responsibilities and 
reporting, and builds on previous work on use of mandated tools for nursing and midwifery 
workforce. Offers a broader perspective of service staffing, taking into account well-being 
and experience. 
 
Important consideration for accurate staffing levels is core mandatory training for part-time 
staff, i.e. midwifery services. Practice is evolving with changing service models, differing 
roles, functions and evidence informed practices. One example is work ongoing within 
mental health on changes to observation practices. These dynamic contexts may not lend 
them themselves to annual reporting. 
 
Whilst a common method is supported to reduce variation, there is a need to ensure 
consistency of tool usage across organisations. 
 
There is no overt guiding principle for the provision of education and training of staff to 
ensure patient safety by the provision of appropriately trained staff in 1. (b) (vi) and this 
would strengthen the achievement of a policy of improving care quality and patient safety. 
 
Any tool used should have due regard for the number and needs of training posts, for 
example in an emergency department there should be appropriate supervision at a senior 
level for doctors in training. There should also be recognition of their requirement to both 
train and provide service and that this may mean their capacity may be less than a trained 
doctor. 
 
In 121F the consultation does not overtly reference consulting statutory regulators. The 
tools used should also have regard to the requirements of the regulator as appropriate. 
Boards may have to be very clear where the failure to meet the duty and appropriate 
measures taken to resolve that, conflict with regulatory advice e.g. from the GMC 
https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/raising-and-acting-
on-concerns in terms of managing individual patient safety especially where a duty can be 
met for one staff group covered by the legislation but not for another which is not. 
 
 

2. What are the key strengths of: 
o Part 2 of the Bill? 
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Recognising, and addressing an issue of concern for patient care, and the provisions (of 
121F) that there is full consultation on the proposed tool and that guidance will be sought 
from the professions concerned. 
 
This Bill connects NHS Board responsibility and accountability of nursing and midwifery 
staff to their Professional (NMC) Code, for example in areas of dignity and rights of service 
users, patient safety and professional judgement. We also welcome the emphasis in 121D 
on ensuring that any person who provides care services must have appropriate education 
and training, and provisions in 121D for consultation with employees in implementing the 
prescribed tool. 
 
The Bill puts health, safety and well-being of patient at the centre and promotes quality 
improvement approaches with a clear understanding of duty and expected use of mandated 
tool for specific staff groups (121B/C) 
 
There is a strong message on ensuring feedback loop for organisations, staff and patients, 
with Board responsibility for national reporting on conduct of duties and sharing though 
annual reports (121E).  
 
Within the common method the professional voice is central, and the Director of Nursing 
should be clearly articulated as the clinical lead. 
 

o Part 3 of the Bill? 
Provision of a requirement for a staffing tool for care services 
 

3. What are the key weaknesses of: 
o Part 2 of the Bill? 

 
121D and 121E and F refer to employees. There is a risk that lead employer arrangements 
may mean some staff are not entitled to be consulted, although good practice would 
suggest that they would. 121G does still refer to an individual in paid employment by a 
Health Board – can this cover lead employer arrangements if the lead employer is also a 
Health Board? Part 3 section 9 in contrast has a looser definition. 
 
It would be a sensible addition to have clarity that in Part 2 121A ‘suitably qualified and 
competent’ staff includes the requirement for the provision of staff trained and currently 
updated in processes and procedures relevant to the area and patients. Also propose 
inclusion in Part 2 121A of ‘c) the health and safety of staff’. Wellbeing of staff and 
engagement with workforce may have positive effects on productivity. 
 
Concern over fitness for purpose of some tools and specifically gaps of staffing groups such 
as Community Mental Health and Community Learning Disability (121B/121C). Further 
clarity on longer term plans for inclusion of other nursing/health professions would be 
helpful to reflect multi-agency nature of care as articulated in health and social care 
workforce plans. Tools will require to be continually reviewed to ensure they remain fit for 
purpose and responsive to dynamic and changing contexts. 
 
How practicably do Boards/Agencies demonstrate 121D in so far as it is a duty and 
therefore reportable, and if due regard to the views of staff derogates from the staffing 
levels demonstrated by the tool as set out in 121B? 
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3 
 

 
Whilst recognising differences across health can care, having 2 distinct parts within the Bill 
does not facilitate a unified approach. Recruitment and retention of workforce are key 
factors in safe staffing, with variation in vacancy rates across health, care and geographical 
settings. Although this Bill is focussed on registered staff, health care support workers are 
core to health teams and the delivery of service. The wider workforce requires knowledge of 
this work and an understanding of processes and outcomes.  
 

o Part 3 of the Bill? 
Staff in Care Services - No further comment 

 
4. What differences, not covered above, might the Bill make? (for example: will the Bill 

have any unintended consequences, will it ensure that staffing levels are safe, does 
the Bill take account of health and social care integration, how are 'safe and high-
quality' assured/guaranteed by the Bill?) 
 
Policy intention is not to set out minimum staffing requirements and further consideration 
required on implications of/ response to reporting of understaffing. The Bill is silent on what 
the action of the Board is if the duty cannot be met. What is the expectation for 
organisations to continue to provide service in that event? Will an unintended consequence 
be increased closure to admissions in some units? Will the approach be sanctions or is it 
more about improvement? 
 
In the longer term the Bill/Act will support the policy objectives but at present limiting the 
duty to nursing staff and emergency department medical practitioners will not, as it does not 
take into account the multidisciplinary integrated health and care nature of provision, nor 
does it address the potential disadvantage to staff groups not covered in terms of 
prioritisation of resources. It may be an unintended consequence that staffing in for 
example AHPs is reduced if resource is focused on meeting the duty in one staff group 
where a tool determines the level. 
 
The aims of the Bill are clear and desirable in terms of supporting provision of high quality 
health care. It does not provide any guidance in delivering this aim by addressing the 
supply of health care professionals to support the required staffing levels.  
 
There is no parallel duty on educational establishments to have due regard to the impact of 
this duty, and to consult with Health Boards where students are trained, on the impact of 
this on capacity for service and patient care.  
 
There is a risk in using one lever (staffing numbers) to address a multifactorial challenge 
that pressure can then result in other areas. 
 
Recognition of context in which this is being introduced and any unintended consequences 
which could exacerbate pressures on a health or care service/facility. There may be enough 
staff in the system, but there may areas that remain understaffed or have challenges 
recruiting. 
 
In looking at safe staffing, the focus should also be on longer term requirements. 
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM BDA The Association of UK Dietitians, Scotland Board 

 

The Committee is seeking views on the Health and Care (Staffing) (Scotland) 

Bill. Specifically, the Committee is seeking views on the following questions: 

 

1. Do you think the Bill will achieve its policy objectives? 

The BDA Scotland Board welcomes the Bill’s aim to provide safe and high-quality 

services. However, we consider achievement is only possible currently for nursing 

services as the mechanism and necessary measures do not exist for other services. 

We believe the Bill can only be implemented fully, and in a way which will improve 

the quality of care that patients receive, if there is significant investment in 

developing methodologies which will allow for improved multidisciplinary workforce 

planning.  

 

2. What are the key strengths of:  

o Part 2 of the Bill?  

The BDA Scotland Board welcomes the proposal that NHS Scotland has a 

legal duty to ensure appropriate staffing. In particular, we support the 

requirement that each Health Board has a duty to ensure at all times suitably 

qualified and competent individuals are working in such numbers as are 

appropriate for health, wellbeing and safety of patients and provision of high 

quality care. The BDA Scotland Board recognises and applauds the 

requirement that Health Boards have a duty to follow a common staffing 

method where the necessary tools are available. We also value the 

recognition given to necessary staff training and consultation. 

o Part 3 of the Bill?  

The BDA Scotland Board welcomes the proposal that Care Service providers 

have a legal duty to ensure appropriate staffing. We support the requirement 

for all those providing a care service to ensure at all times suitably qualified 

and competent individuals are working in the care service in such numbers as 

are appropriate for health, wellbeing and safety of patients and provision of 

high quality care. The BDA Scotland Board supports the duty that those 

providing care services have to ensure individuals working in the care service 
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are appropriately trained and supported in acquiring qualifications appropriate 

to their role. We appreciate the intention to develop staffing methods for those 

providing care home services for adults and other care services. We also 

appreciate the detail on the need for this development to be collaborative and 

the requirement for those providing services to use the staffing methods. 

 

3. What are the key weaknesses of:  

o Part 2 of the Bill?  

The BDA Scotland Board are extremely concerned that Allied Health 

Professions (AHPs), which includes the Dietetic profession, are missing from 

the Bill. The Bill under part 2, appears to have its sole focus on the nursing 

profession, there is no mention of other professional groups. The example 

given of evidence of link between safe staffing and delivery of high quality 

care is nursing. What about the role of AHPs including Dietitians in the 

delivery of quality care? Particular apprehension relates to 121C(2) which 

states, ‘includes other persons providing care for patients and acting under 

the supervision of, or discharging duties delegated to the person by, the 

registered nurse, registered midwife or medical practitioner’. Dietitians are 

autonomous practitioners who do not work under supervision of nurses or 

medical practitioners.  

The common staffing method requires the use of staffing tools, therefore the 

method can only be applied where such tools exist. The BDA Scotland Board 

consider the primary focus of the Bill should not be on specific mandatory 

tools which in themselves cannot deliver safe and high-quality care. Instead, 

we wish the key focus to be on methodologies to achieve the overarching aim 

of the right staff with the right skills in the right place at the right time. As 

staffing level tools are currently only available for the nursing profession, we 

regard listing specific tools in primary legislation inappropriate as it could 

impede innovation in workforce planning and lead to inequality of opportunity. 

The BDA Scotland Board recognises the Bill does permit the creation of new 

tools where necessary and sets a mechanism to develop new tools. However, 

we are concerned there is no commitment to develop such tools for AHPs 

including the Dietetic profession and also a complete lack of timescales for 

development and implementation.  

The BDA Scotland Board asks for acknowledgement that the development of 

staffing tools to cover all necessary NHS staffing groups will take significant 

time and financial commitments. We want commitment to be given for 

development of tools for all professional groups along with appropriate and 

dedicated timescales. We request the establishment of a statutory duty on an 

appropriate agency such as Healthcare Improvement Scotland to scrutinise 
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and advance the common staffing method, including tools, to reflect 

developing evidence on the staffing mix and levels which are proven to deliver 

the best (statutory) outcomes. 

o Part 3 of the Bill?  

The BDA Scotland Board are apprehensive the Bill does not take account of 

multi-disciplinary and multi-agency working, particularly in relation to staffing 

in and for care services. The wider multidisciplinary team needs to be 

accounted for including those not employed directly by the care provider, e.g. 

AHPs including Dietitians provide an invaluable role to the assessment and 

care provision in nursing and residential homes, day centres etc. Multi-

disciplinary staffing methodologies and tools need to be developed. 

Professional leaders for this task need to be multi-professional not just 

nursing.  

 

4. What differences, not covered above, might the Bill make? (for example: will 

the Bill have any unintended consequences, will it ensure that staffing levels 

are safe, does the Bill take account of health and social care integration, how 

are 'safe and high-quality' assured/guaranteed by the Bill?)  

The BDA Scotland Board are concerned there may be a number of unintended 

consequences of the Bill. Namely, concerns the Bill may result in a multi-tiered 

system if a whole systems approach is not taken. There are risks of resources being 

drawn from one service to another. This risk has been identified in previous 

consultation responses, however the Bill needs to clearly identify how this risk will be 

actively managed. Nursing tools have been developed over a number of years with 

investment of considerable time and resource – will the same effort and investment 

be available / recognised for other groups? Commitment to the development of other 

tools is required with all health and care settings covered. Key personnel in each 

sector of health and care need training on the development of tools. Accurate and 

realistic timescales for the development and implementation of such tools is crucial. 

There is a risk of the Bill looking at individual staff groups in silos and missing out on 

the value of multidisciplinary team working. Determination of staffing must consider 

as well as the mix of professions needed, the skill mix within each profession. The 

Bill could well result in uneasiness and affect staff morale – staff will need to be 

properly supported and their wellbeing taken into account.  

The BDA Scotland Board acknowledge the Bill does not actually use the wording 

‘safe staffing’, instead the guiding principles describe safe and high-quality services. 

The supplementary papers to the Bill do use the wording ‘safe staffing’, therefore it 

would be helpful if all documents including the Bill were consistent on the use of 

terminology. There is a need for the Bill to place emphasis on measurable outcomes 

as there is a risk of the Bill becoming so process focussed that is inconsistent with 
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the aim to improve outcomes in relation to safe and high-quality services. Currently 

there are high costs associated with employment of locum consultants. If the locum 

situation was addressed it would release significant funds to employ a wide range 

and mix of staff to achieve safe and quality services. 

There is a very real and serious risk of AHPs including Dietetics not being given 

equal standing within the Bill. The only mention of AHPs is in the Bill memorandum 

under point 93, which states general staffing duty will apply to AHPs. It is very 

disappointing this appears to be the sole reference to AHPs. The Bill memorandum 

describes the legislation supporting local decision making, flexibility and the ability to 

redesign and innovate across multidisciplinary and multiagency setting. The current 

tools do not take count of multidisciplinary and multiagency working. The BDA 

Scotland Board concern is that if the foundation is not in place for AHPs once the 

legislation comes into operation, AHP services in providing safe and effective care, 

will get left behind in terms of service delivery, redesign and innovation. The 

profession is committed to working towards the development and application of the 

necessary staffing tools and measures, however, this needs to be matched by 

adequate recognition of AHPs including the Dietetic profession within the Bill, along 

with identification of adequate investment and a commitment to timescales for 

delivery.   
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HEALTH AND SPORT COMMITTEE 

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL  

SUBMISSION FROM Society and College of Radiographers (SCoR) 

 

Preamble 

The Society and College of Radiographers (SCoR) represent radiographers working in 

diagnostic imaging and radiotherapy services in Scotland. We do not generally have 

members in the social care setting and therefore have restricted our views to Part 2 of the 

Bill. 

Submission  

1. Do you think the Bill will achieve its policy objectives?  

The policy of the Bill is to put into legislation what is already practise in NHS boards but 

it will strengthen the power of the staffing tools to deliver staffing levels.  The provisions 

that cover staffing above and beyond those staff covered by the tools is welcome but 

there are concerns that the Bill may be less powerful for these categories of staff such 

as allied health professionals.  In most cases such staff work individually or in small 

teams which may make it more difficult to apply the tools but there should be an 

expectation within the Bill to widen the provisions of the tools to cover other categories 

of staff. Indeed this has occurred for the Bill remit which originally only covered health 

board staff and was widened to include social services 

Staff such as radiographers often work in large teams, albeit in one department, and 

extending the tools to such staff should be relatively straight forward. Diagnostic 

radiographers however support accident and emergency as well as ward and theatre 

imaging, providing a service all year round, 24 hours a day and are crucial to the 

delivery of health care to patients. However, the level of service and number of staff 

varies greatly, ranging to a several staff on out of hours shifts to a single radiographer, 

on-call from home at weekend and nights.  This is further complicated by the need to 

provide cover for the full range of services even if they are required infrequently. In 

managing a service of this format it is therefore impossible to predict accurately the 

staffing demands on a day to day or week to week basis.  The numbers of staff required 

to deliver a safe and effective service is as a consequence invariably debated in Boards 

and the application of the tools would be a valuable resource in settling these conflicts, 

strengthening the case for recruitment for these crucial members of the health service 

team. 

For large departments in the urban centres we believe the tools could easily be applied 

to radiographers to set a minimum standard. However, at present departments are 

running with gaps in the rota due to unfilled vacancies, maternity and sick leave, leading 
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to delays in examinations, reporting of results and radiotherapy treatment as well as 

increasing stress on the radiographers who are covering patient lists. This can result in 

the extra expense of employing locums in diagnostic radiography departments.   We 

consider that the tools will support the prospect of full recruitment which would be both 

less expensive and a more consistent solution. 

In rural and satellite settings there are specific issues in recruitment and service delivery 

as each individual staff member equates to a larger percentage of the total staffing, so a 

single unexpected absence or unfilled vacancy is more difficult to absorb.  In this 

situation the need to deliver emergency cover can fall on a few radiographers who are 

also expected to deliver the daytime service.  In this case staff feel obliged to undertake 

their daytime commitment even if they have been subject to call outs which warrant 

compensatory rest. 

In Summary, we believe that the tools offer considerable scope to support effective 

recruitment and planning for diagnostic imaging and radiotherapy services. It is 

important however to accommodate the specific and unique features of these services. 

2. What are the key strengths of:  

a) Part 2 of the Bill?  

The key strength of Part 2 of the Bill is that most bodies within the health sector have a 

consensus on the principles of the Bill and already use the provisions that apply to staffing 

tools. Indeed some of those who oppose the Bill agree with principles and wish them to be 

applied consistently by applying the staffing tools across all staff groups. 

For radiographers, the tools are not applied so the biggest strength are in the clauses 

around the team approach and ensuring staffing levels for staff sitting out with the current 

application of the tools. 

We welcome the specific mention of trade unions in 12IF Ministerial guidance on staffing. 

b) Part 3 of the Bill?  

As we do not represent staff defined in Part 3, we will not comment on this section. 

 

3. What are the key weaknesses of:  

a) Part 2 of the Bill?  

The weakness in the Bill is the failure to legislate to apply tools to other groups of staff 

including allied health professionals and especially radiographers.  As explained earlier, 

radiographers, particularly in diagnostic imaging, work in ways quite different to those 

experienced by other allied health professionals.  On call and emergency duty working 

often has a knock on effect in covering day time appointments leading to delays and staff 

working excess hours to cover slots.  Presently, the number of examination or treatments 
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undertaken is used to define staffing requirements. This is a blunt instrument as it does not 

take into the account the circumstances or complexity that can occur due to any number of 

factors. Examinations or treatments are subject to variation based on the presentation of 

the patient and their ability to comply with requirements. In addition the provision of imaging 

services across a site commonly results in competing demands for a radiographer’s time, 

such as in A&E  and operating theatres at the weekend where they can be expected to be 

in two places simultaneously. Again therefore, the failure to recognise the more complex 

arrangements for these staff groups is highly problematic. 

In section 12ID Training and consultation of staff it is disappointing that trade unions are not 

explicitly mentioned as a consultee as the bodies representing staff.  

b) Part 3 of the Bill?  

While, we are not commenting on the specifics of Part 3 of the bill, there is a concern that 

this broadening of the remit only occurred after the first consultation and this part of the bill 

seems to have less consensus from employing bodies. Therefore the whole Bill may be 

delayed due to the inclusion of Part 3. 

4. What differences, not covered above, might the Bill make? (for example: will the Bill 

have any unintended consequences, will it ensure that staffing levels are safe, does the 

Bill take account of health and social care integration, how are 'safe and high-quality' 

assured/guaranteed by the Bill?)  

For allied health staff there is a concern that the emphasis of the Bill on staff covered by the 

tools could lead to unintended consequences in staffing levels for the rest of the health 

team. For example, a  compromise in staffing diagnostic radiographers at the expense of 

another group, could lead to critical hold ups in the provision of diagnosis; a critical factor 

for almost every element of service delivery including the diagnosis of cancer. Similarly, 

therapeutic radiographers are critical in the delivery of the Government’s cancer plan and 

particularly the reduction in cancer waiting times. Application of new staffing arrangements 

must take into account the need to ensure that these services can be properly resourced 

and supported. 
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HEALTH AND SPORT COMMITTEE  

HEALTH AND CARE (STAFFING) (SCOTLAND) BILL   

SUBMISSION FROM UNISON SCOTLAND 

   

UNISON is the largest union in Scotland’s public services with members in many 
roles, caring, clinical and support  across Health and Social Care. We appreciate this 
opportunity to take part in the Committee’s scrutiny of the Health and Social Care 
Bill.  

Do you think the Bill will achieve its policy objectives? 

No definitive answer can be given to this question a based on the Bill as it is being 
presented. For the Bill to achieve to its objectives relies on a range of other 
mechanisms, outside of the Bill being put in place.  

The Bill advocates a tool based approach. This is well established in acute care and 
it can easily be seen how such an approach can be adapted to Nursing Homes. It is 
however significantly less clear how this approach can be applied to community 
settings or social care. 

Specifically, existing tools for the measurement of adequate staffing levels will 
require further development in the areas where they currently exist, and new tools for 
measurement will have to be developed in areas where they do not.  Systems for 
deployment of such tools will need to developed and methods of assessing whether 
they are effective will also need to be developed.   

 The Bill says nothing about how issues that arise or can be escalated should staff ( 
or others)  think that statutory obligations are not being met  Similarly there is no 
indication of how the improved level of transparency which we assume the Bill 
should be aiming to provide is to be delivered.  

It is worth pointing out that making an existing duty statutory is in and of itself, going 
to change anything.   

The Bill does not – but should - specify a named person in any organisation (Health 
Board, IJB, Local Authority, Care Provider etc)  that comes under the scope of the 
legislation whose responsibility it is to ensure that the law is complied with.  Whilst 
this in itself is a fairly minor and easily remedied detail it perhaps points to a bigger 
issue.  Is this Bill to sit at the centre of an approach – or is it  merely to provide 
another set of statistics? In our experience there are many Organisations in Health 
and Social Care fail to report adequately on existing legislation such as the Health 
asnd Safety at Work Act.  We have concerns that any new legislation may not be 
taken seriously. This ties into issues of resourcing (which we appreciate are not part 
of the Bill but are related to its likely effectiveness).  What will happen if compliance 
with the Bill imposes significant new costs on health or care providers?     

We appreciate that there are areas of fine detail which will be subject to periodic 
adjustment and as such are best left to regulation. That said we feel that there is a 
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need for more detail in the Bill and it would be a mistake to leave significant matters 
unspecified to be filled in with post legislative regulation. 

Whilst current operational matters are not a part of the Bill it would be remiss not to 
state that there is currently an issue with recruitment and retention across Health and 
Social Care. There are staff shortages in many areas. Employers in Social Care 
struggle to retain staff , Health Boards and IJB’s struggle to recruit. Whilst there is no 
single reason, and no single solution for this problem, it won’t be tackled without 
addressing pay and the steady decline in the real value of wages that has been 
defining feature of the last decade.  

What are the Strengths of Part 2 of the Bill what are the weaknesses of Part 2 of the 
Bill?  

Whilst the idea that Health Board/ Agency reports on how it has carried out the 
duties attached to the Bill annually may be reasonable, we are more concerned with 
how the actual performance is monitored and enforced on a more day to day level.  

There does appear to be some tension between the expressed aims of the Bill to lay 
down standards yet not to dictate approaches. This is something that the Committee 
could usefully examine.  

We welcome the commitment in the bill that Health Boards must encourage 
employers to give views on staffing arrangements and show that they have taken 
those views into account when determining safe staffing levels. More detail as to 
how this would be done would be useful.   

We accept that not everything can be written into legislation. In accepting this though 
we do think there should be more detail written into the Bill.  Section two of the Bill 
gives Scottish Ministers enormous powers to vary the provisions of the legislation – 
prescribing all of the Tools and the frequency with which they are used, the ability to 
change the description of a type of Health Care and who is to provide it – all through 
regulation.  Whilst we do not suggest that this is intention of the Scottish 
Government, such is the scope Ministers will have through regulation that ‘safe 
staffing ‘could mean more or less whatever they want it to.  

With that caveat we do welcome the commitment in the Bill that Ministers consult 
with Trade Unions when compiling guidance on the use of the common staffing 
method.     

As mentioned previously the Bill says nothing about how issues that arise or can be 
escalated should staff (or others) think that statutory obligations are not being met 
and more detail needs to be provided on this.  

How often the tools are run is crucially important as is the conditions under which 
they are run. To take a relatively simple example; Many acute wards were designed 
with an expectation of an 80% occupancy rate. Frequently however many are now 
operating typically with occupancy rates of 95% or higher. Are staffing levels to be 
determined by ideal standards or the existing realities of service provision  

We do not think levels of compliance should be restricted to annual reports whether 
published or sent to Scottish Ministers. In acute settings we would expect regular 
updates on the extent to which staffing levels are being met to be published on 
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notice boards in the same way as other information is – other mechanisms should be 
found to in order that contemporary information can be found in other settings.    

What are the Strengths of Part 3 of the Bill what are the weaknesses of Part 3 of the 
Bill?  

Our concerns about lack of detail in Part 2 of the Bill are present in Part 3 of the Bill 
in a magnified form. Part 3 of the Bill is in several respects less a set of proposals 
than a list of intentions. 

The approach to developing a staffing formula is, as with Section 2 of the Bill – to be 
tool based. Unlike in Health care settings though there is not a wide range of pre-
existing tools which can be adapted or developed.  Nor is there a pre existing 
evidence base from which they can be constructed. So there is a real question as to 
how the Bill will can be expected to be put into operation or practical effect before the 
development of these tools , which to be comprehensive will take several years. We 
wonder if this is the reason that it is not felt necessary to specify that Care Staff be 
trained up the use of the common staffing method in the way that is specified for 
Health Board staff in Section 2 

The problems around escalation and enforcement mentioned regarding section 2 of 
the Bill are repeated in Section 3 of the Bill, where they are more serious. Given the 
fragmentation of delivery of care services the question of who the designated person 
with responsibility for ensuring safe staffing levels – and how they are reported is a 
serious one. This is particularly the case when rather than being provided directly 
care provision is commissioned from a third party.  Who would be responsible for 
measurement – the private care provider or the IJB/ Council commissioning the 
care? This relates to the issues outlined earlier about the possibility of the legislation 
being ignored. Whilst there is obviously a wide variety of standards - it has not been 
our experience that detailed measures enforcing contract compliance  has been a 
great specialty of commissioning bodies in Scotland. If this Bill is to be considered 
under that rubric it is more than possible that its intentions will not be realised.    

Equally the person to whom staff can raise concerns – if they are say in a private 
care home – would it be someone in that firm? The IJB or Council providing the 
funding? SCSWIS. These are important issues which should be clarified.  

Like Section 2 of the Bill – there is a comprehensive listing as to who will come under 
the scope of the Bill but there is next to no detail as to what this will mean for them in 
practice. Almost everything is to be left to the discretion of Ministers. All of our 
concerns around that section are also present here. Allied to that is concern over 
how tools and measurements will be developed. We are keen that Trade unions be 
fully involved with process. 
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Health and Sport Committee 
 

24th Meeting, 2018 (Session 5)  
 

Tuesday 25 September 2018 
 

European Union (Withdrawal) Act 2018 
 

The Tobacco Products and Nicotine Inhaling Products 
(Amendment) (EU Exit) Regulations 2018 

 
 

1. The Committee received notification from the Scottish Government on 13 

September 2018 of its intent to consent to UK Ministers making regulations on its 

behalf in relation to the Tobacco Products and Nicotine Inhaling Products 

(Amendment) (EU exit) Regulations 2018.  A copy of the notification letter is at 

Annexe A. 

 

2. This regulation is being proposed by the UK Government for laying in the UK 

Parliament in relation to the European Union (Withdrawal) Act 2018 („the Act‟). A 

new protocol has been put in place between the Scottish Parliament and the 

Scottish Government to help Committees deal with these types of instruments. 

 

Background to the protocol 
 

3. The Scottish Parliament has power to legislate for matters within devolved 

competence (as defined in paragraphs 8 and 17 of Schedule 2 of the Act). 

However, where appropriate Scottish Ministers may consent to the UK exercising 

this power on Scotland‟s behalf using a Statutory Instrument (SI). 

 

4. Both the Scottish Parliament and the Scottish Government recognise that, as 

a matter of principle, the Scottish Parliament should have the opportunity to 

consider in advance whether it is content for the matter to be taken forward by a UK 

Statutory Instrument (SI) rather than a Scottish Statutory Instrument (SSI). To that 

end an agreement between the Scottish Parliament and the Scottish Government 

(the protocol) has been reached on obtaining the approval of the Scottish Parliament 

to the exercise of powers by UK Ministers under the European Union (Withdrawal) 

Act 2018 in relation to  proposals within the legislative competence of the Scottish 

Parliament.  A summary of the protocol is at Annexe B for information. 

 

5. These Regulations are being drafted on the basis of no deal being reached 
between the UK and the EU regarding tobacco control.  The Regulations amend: 
 

 the UK-wide Tobacco Advertising and Promotion Act 2002 ("the 2002 
Act") which controls the advertising or promotion of tobacco products 
across the UK; 
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 the UK-wide Standardised Packaging of Tobacco Products 
Regulations 2015 ("the 2015 Regulations") which introduced 
standardised packaging for cigarettes and hand rolling tobacco;  

 the UK-wide Tobacco and Related Products Regulations 2016 
("the 2016 Regulations") which include provision on text and 
picture warnings on packaging, other requirements in relation 
to tobacco products and a ban on cross-border advertising of 
electronic cigarettes among member States; and 
   

 the Nicotine Inhaling Products (Age of Sale and Proxy 
Purchasing) Regulations 2015 ("the NIP Regulations"). 

6. Leaving the EU will leave deficiencies in tobacco and nicotine inhaling 

products legislation where it refers to activities in respect of an EEA State or member 

States on the premise that the UK is such a State. These Regulations fix such 

deficiencies by making reference instead to activity outside the UK. 

 

7. The UK Government position is that leaving the EU on a 'no deal' basis 

means the UK will no longer be able to use EU picture warnings and information 

messages on packaging reflected in the 2016 Regulations. 

 

8. The Scottish Ministers believe that the changes proposed in these 

Regulations are necessary so far as falling within devolved competence to secure 

continuation of an effective tobacco-control regulatory regime. In the current 

circumstances where there is existing UK wide legislation and there is a need to 

prepare for a "no-deal" exit from the EU, the Scottish Ministers consider that it is 

appropriate for the fixing legislation be made on a UK-wide basis by the UK 

Government. 

 

9. Provision in these Regulations to the extent they fall within devolved 
competence are considered by the Scottish Government to fall within 
category A of the protocol because they are minor and largely technical in 
detail. 

 
Timing 

10. The UK Government proposes to lay these Regulations on 10 October 

2018. With the October recess starting on 6 October the Scottish 

Government is as an exception asking for approval within a shorter 

timescale than the 28 days outlined in our protocol.  It is understood that the 

UK Government is keen to lay this SI as early as possible to ensure sufficient 

lead-in time for stakeholders. 

 

Decision 

 

11. The Committee is invited to:  
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a. consider the notification from the Scottish Government and 

decide if it is content the Scottish Government give consent 

to UK Ministers to making regulations on its behalf in relation 

to the Tobacco Products and Nicotine Inhaling Products 

(Amendment) (EU exit) Regulations 2018.; Or  

 

b. to determine any additional information required before 

coming to a decision on the notification request. 

 

 
Clerking team 
Health and Sport Committee 
September 2018 
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Annexe A 
 
Notification Letter from the Scottish Government 
NOTIFICATION TO THE SCOTTISH PARLIAMENT 

 
THE TOBACCO PRODUCTS AND NICOTINE INHALING PRODUCTS 
(AMENDMENT) (EU EXIT) REGULATIONS 2018 

 
A brief explanation of law that the proposals amend 
 
These Regulations amend the UK-wide Tobacco Advertising and Promotion Act 2002 

("the 2002 Act") which controls the advertising or promotion of tobacco products 

across the UK. The 2002 Act prohibits tobacco advertising, free distribution of 

tobacco products and sponsorship which could have the effect of promoting tobacco 

products. These Regulations also amend the UK-wide Tobacco Advertising and 

Promotion (Brandsharing) Regulations 2004 ("the 2004 Regulations") which detail the 

prohibition of brandshraing (using tobacco product branding on non-tobacco products 

and vice versa). These Regulations also amend the UK-wide Standardised 

Packaging of Tobacco Products Regulations 2015 ("the 2015 Regulations") which 

introduced standardised packaging for cigarettes and hand rolling tobacco. These 

Regulations also amend the UK-wide Tobacco and Related Products Regulations 

2016 ("the 2016 Regulations") which include provision on text and picture warnings 

on packaging, other requirements in relation to tobacco products and a ban on cross-

border advertising of electronic cigarettes among member States (and also revoke 

Commission Implementing Regulation (EU) 2016/779 regarding the procedures for 

determining whether a tobacco product has a characteristic flavour; Commission 

Implementing Decision (EU) 2015/2183 establishing a format for the notification of 

electronic cigarettes; and Commission Implementing Decision EU 2016/786 laying 

down procedure for operating an independent advisory panel in determining whether 

tobacco products have a characterising flavour). 

 
These Regulations also make amendments to the Nicotine Inhaling Products (Age of 
Sale and Proxy Purchasing) Regulations 2015 ("the NIP Regulations"). 
 

Summary of the proposals and how these correct deficiencies 

 
Leaving the EU will leave deficiencies in tobacco and nicotine inhaling products 
legislation where it refers to activities in respect of an EEA State or member States 
on the premise that the UK is such a State. For example some exclusions to 
offences in the 2002 Act apply to things done other than in an EEA State which, left 
unchanged, would following UK exit from the EU include the UK which is not the 
policy intention. These Regulations fix such deficiencies by making reference 
instead to activity outside the UK. 
 
Another example of a deficiency is in existing provision in the 2015 Regulations 
dealing with "cross-border" sales which is intended to apply to sales to consumers in 
the UK and which is achieved through reference to a member State which the UK will 
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no longer be following exit from the EU. The provision is therefore amended to refer 
specifically to sales to consumers in the UK. 
 
The UK Government position is that leaving the EU on a 'no deal' basis means the 
UK will no longer be able to use EU picture warnings and information messages on 
packaging reflected in the 2016 Regulations. These Regulations amend the 2016 
Regulations to substitute the picture library of images used on cigarette packs across 
the EU with a different picture library for use on all packs of cigarettes sold in the UK 
in future. These Regulations also insert powers into the 2016 Regulations to allow (by 
Regulations made by the Secretary of State) modification of text warnings, picture 
libraries and technical specifications on packaging. The proposed amendments to the 
2016 Regulations will also insert powers to decrease maximum emission levels, 
modify the methods for measuring additives and set maximum levels for additives 
and flavours. The vast majority of the 2016 Regulations fall within reserved matters 
and the same applies to the amendments to them made by these Regulations, 
including to the extent these Regulations insert Regulation-making powers. Any 
power to make Regulations which will apply in Scotland will be subject to a 
requirement on the Secretary of State to consult the Scottish Ministers before making 
the Regulations. 
 
Revocation of the Commission Implementation Decisions and Commission 
Implementing Regulation mentioned above is being effected as it is considered that 
they will have no practical effect in the even on a 'no-deal' UK exit from the EU. 
 

An explanation of why the change is considered necessary 

 
These changes are drafted on the basis of no deal being reached between the UK 
and the EU regarding tobacco control. The changes would contribute to continuation 
of an effective regulatory regime for tobacco control, including prohibitions and 
offences (and exceptions) in circumstances where the UK will no longer be a member 
of the EU. 

 

Scottish Government categorisation of significance of proposals 
 
Provision in these Regulations to the extent falling within devolved competence are 
considered by the Scottish Government to be within category A because they are 
minor and largely technical in detail. 

 

Impact on devolved areas 
 
In the context of tobacco legislation whether particular provisions are reserved or 
devolved is not straightforward. These Regulations make various amendments to 
tobacco legislation, including to provision in that legislation the subject matter of which 
is devolved in whole or in part. These Regulations are therefore considered to impact 
on a devolved area. 
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Summary of stakeholder engagement/consultation 

 
There is to be UK-wide stakeholder engagement and consultation on these 
Regulations in late September 2018. The Regulations are not expected to impact 
adversely on stakeholders as the aim is contribute to the continuation of the current 
regulatory regime. 

 

A note of other impact assessments (if available) 
 
The UK Department of Health and Social Care has not carried out an impact 
assessment in relation to these Regulations as they aimed and preserving the effect 
of the current regulatory regime. 

 

Summary of reasons for Scottish Ministers proposing to consent to UK Ministers 
legislation 

 
The Scottish Ministers believe that the changes proposed in these Regulations are 
necessary so far as falling within devolved competence to secure continuation of an 
effective tobacco-control regulatory regime. In the current circumstances where there 
is existing UK wide legislation and there is a need to prepare for a "no-deal" exit from 
the EU, the Scottish Ministers consider that it is appropriate for the fixing legislation be 
made on a UK-wide basis by the UK Government. 
 
Intended laying date (if known) of SI/Sis  
 
10 October 2018. 
 
If the Scottish Parliament will not have 28 days to scrutinise Scottish Ministers' 
proposal to consent. why not? 
 
Scottish Ministers' require to consent to these Regulations being laid by the UK 

Government on 1O October, being the proposed laying date for these Regulations in 

the UK Parliament. The Scottish Parliament recess which begins on 6 October 

means that the Scottish Parliament will only have 24 days to reach a view to allow 

Scottish Ministers to respond to the UK Government before 10 October. 

 

Information about any time dependency associated with the proposal 

 

See above. 

 
Any significant financial implications 
 
These Regulations are not expected to have any financial implications 

for stakeholders in Scotland. 
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Annexe B 
 

Summary of the Protocol between the Scottish Government and the Scottish 
Parliament 
 
Background to the protocol 
The Scottish Parliament has power to legislate for matters within devolved 
competence (as defined in paragraphs 8 and 17 of Schedule 2 of the Act). However, 
where appropriate Scottish Ministers may consent to the UK exercising this power on 
Scotland‟s behalf using a Statutory Instrument (SI). 
 
Both the Scottish Parliament and the Scottish Government recognise that, as a 
matter of principle, the Scottish Parliament should have the opportunity to consider 
in advance whether it is content for the matter to be taken forward by a UK Statutory 
Instrument (SI) rather than a Scottish Statutory Instrument (SSI). To that end an 
agreement between the Scottish Parliament and the Scottish Government (the 
protocol) has been reached on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 
2018 in relation to proposals within the legislative competence of the Scottish 
Parliament.  A summary of the protocol; is at Annexe A for information. 
 
Timing 
 
The Scottish Parliament will normally have 28 days to consider the notification (not 
including any time in which the Parliament is dissolved or in recess for more than 14 
days). The Scottish Government will seek to ensure that the UK Government is 
aware of Scottish Parliament recess periods and take them into account in its own 
legislative programming.  
 
Categorisation 
 
The protocol contains proposals for how to categorise the instruments. A, being 
minor or technical amendments and B being more significant policy decisions. C, 
covers matters which should be subject to the joint procedure (an SI laid in both the 
UK and Scottish Parliaments). Category C is included in the protocol for reference as 
it is an existing procedure which the Committee can choose to recommend while 
reporting. Further detail on what may constitute a category A or B instrument is 
below. This is an illustrative list only. 
 

Category A 

 

• Minor and technical in detail; 

• Ensuring continuity of law; 

• Clear there is no significant policy decision for Ministers to make; 

• Proposals necessary for continuity where there may be a minor policy 

change, but limited policy choice and an “obvious” policy answer; 

• Proposals where Ministers have a policy choice but with limited implications, 

e.g. only one obvious policy option as to which body may provide an opinion 

or receive a report;  
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• Transfer of functions - providing for a function of an EU entity to be exercised 

by a public authority in the UK, where a choice as to whether that should be 

amended to be the Secretary of State for Scotland, Scottish Ministers or 

somebody else is consistent with the devolution settlement or replicates what 

happens in practice now; 

• Updating references which are no longer appropriate once the UK has left the 

EU, such as provisions which refer to “member states other than the United 

Kingdom” or to “other EEA states”. 

Category B 

 

• Proposals where a more significant policy decision is being made by Scottish 

Ministers.   

• Proposals predominantly concerned with technical detail but which include 

some more significant provisions that may warrant subject committee scrutiny; 

• Transfer of functions - providing for a function of an EU entity to be exercised 

by a public authority in the UK where there is a policy choice with significant 

implications about which public authority it should be e.g. a regulatory function 

exercisable by either SEPA or Scottish Water where Parliament may have an 

interest in the policy choice made by Scottish Ministers 

• Replacement, abolition, or modification of certain EU functions that have 

significant implications  e.g reporting (both receiving and making reports), 

monitoring, compliance and enforcement; 

• Sub-delegation - creating or amending a power to legislate, for example 

transferring EU legislative powers to a UK public authority; 

• Provision which materially increases or otherwise relates to a fee in respect of 

a function exercisable by a UK public authority. This could include changes to 

the group of bodies or individuals required to pay such fees; 

• Provision which creates, or widens the scope of, a criminal offence, or which 

increases the penalty which may be imposed in respect of a criminal offence; 

• Provision which involves a significant financial impact on individuals, 

business, public sector or the economy (this could be automatically elevated 

to category C if it met a particular financial threshold); 

• Provision which creates, widens the scope of, or increases the level of fine for 

a fixed penalty. 

 

Category C 

 

Finally, there are matters that it is considered should be subject to joint procedure 

in the UK and Scottish Parliaments, in accordance with paragraph 2 of Schedule 

7 to the Act. These are matters where it is considered that the Scottish 

Parliament will wish to consider the terms of the instrument not the proposal to 

legislate. This protocol does not identify matters falling into the category, but on 

the basis of experience the Scottish Government may come to the view that there 

are matters that should automatically fall into this category. In these instances, 

this protocol is not engaged as the Scottish Parliament will be able to scrutinise 

the instrument under the joint procedure. However, this category is included in 
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this protocol for reference, to enable the Scottish Parliament to recommend to the 

Scottish Government that a proposal which may result in a UK SI is taken forward 

as an instrument under joint procedure. 

 

Reporting 

The Committee has two options: 
 

a. Write to the Scottish Government at an early stage to confirm it is content for 

consent for a UK SI to be given.  

b. Consider the matter further, take evidence if appropriate and make a report 

to parliament.  

 

If it chooses to report it may make one of three recommendations: 

 

c. That it is content for consent to be given for a UK SI to be made in the UK 

Parliament only.  

d. That it‟s not content with the Scottish Government granting its consent and 

that the proposals should be made by an SSI. 

 

e. That it‟s not content with the Scottish Government granting its consent and 

that the proposals should be included as a UK SI made under the joint 

procedure. 

 

The Scottish Government will have 7 days to respond to a Committee report. If the 

Scottish Government does not agree with the recommendation of the Committee 

then a Parliamentary Bureau motion will be laid in the Chamber. The debate on the 

motion should take place within 14 days of the expiry of the 28 day period. If the 

motion is agreed to it is anticipated that the Scottish Government should normally 

follow the Committee‟s recommendations. 

 

Finally, if a consent notification is agreed to, the Scottish Government will track the 
relevant UK SI and advise the Scottish Parliament: 
 

f. that the SI is consistent with the consent granted; 

g. that the SI varies from the original proposals but not to the extent of needing 

additional parliamentary consent; or 

h. that the SI varies significantly from the original proposals and that it is 

withdrawing consent (if such cases the Scottish Government will either use 

an SSI or the joint procedure). 
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